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' CONTEMPT OF COURT

{1) For the purposes of this Act,“Contempt of Court” shall mean :-

“Any express or overt Act, deed, words uttered,publication made, or by deliberate innuando,

~which engenders a real likelihood of scandalizing, the court or the judiciary, or bringing the
judiciary into disrepute, or undermining the authority, or mdependence, or lmpartlahty, or
dignity, or integrity, or efficacy, of the court or the judiciary, or eroding, or loweri ng the .
estimation of the judiciary, or undermining the Faith and confidence of the People in the
judiciary or in any Court and/or in the Court system and/or in the judges who administer
justice and/or in any one or more judge.,

“Any willful act of disobedience in respect of a judgment or decree, order or direction, or any
. deliberate refusal to comply with or implement or give effect to any such formal judgment,
- order or direction of any Court of Law or a Labour Tribunal or any wiliful refusal to comply
with any undertaking or other assurance provided or furnished to anycourtoflawora labour
. tribunal, shall also constitute contempt of court, -

"NB | have excluded contémpt by necessary fmpﬁcation or innuendo... etc. as that too, would |
feel, be too wide, subjective and hence, dangerous, given tbe imphcatlons of far reachlng
punitive sanctlons ’

(2) For the purposes of this section, the “Judiciary” shall mean, the Supreme Court of the Repdblic
. of Sri Lanka, The Court of Appeal of the Republic of Sri Lanka, Al High Courts, District Courts,
Magistrate’s Courts, Primary Courts and Labour Trlbunals and any judge of any such court or
President of a Labour Tnbunal -

NB -1 have restricted the definition of “judiciary” as appearing in article 105(1), in as much as that
definition (at least for the purpose of contempt), appears to be to be far too wide as it covers even
tribunals or such others institutions as Parliament may establish by written law,

However, it shall not be contempt for a judgment, decree, order or direction issued by any
'Court or Labour Tribunal, '\'Mithin the definition of “judiciary” as contained above, to be
subjected to bona fide comment or assessment or evaluation or rewew,whether by

_ publlcatlon or otherwise in the publlc domam -
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AMENDMENDMENTS TO SECTIONS 32, 33 AND 34 OF THE
'REGISTRATION OF DOCUMENTS ORDINANCE 23 OF 1927

32 (1) A caveat may warn and/or give notice o a person on the registration or recording of any mstrument
dealing with a land

32 (2) No Caveat shall be registered unless the same is presented with a statutory certificate firom the

Caveator’s Attorney-at-law to the effect that in his opinion the Caveator has a registrable interest in
the land or any right to the title and interest of such land on which the Caveat is lodged, specifically

stating the nature of the estate or interest claimed and the title thereto of the Caveator.

32 (3) The persons and/or bodies at whose instance a caveat may be entered are-

a) any person or body cfaiming title to, or any registrable interest in, any land or undivided share -
in any land or any right to such title or interest; ,

b) any person or body claiming title to, or any registrable interest in, any land or undivided share

in any land or any right to such title or interest through a unregistered instrument which is
incapable of immediate registration;

c) the spouse of any person clajming title to, or any registrable interest m, any land or undivided
share in any land or any right to such title or interest; _

d) any person or body claiming to be beneficially entitled under any trust affecting any such land
or interest and Trustees of such trust;

e) the guardian or next friend of any minor claiming to be entitled as mentioned in paragraph (c);

f) any person claiming title to, or any registrable interest in any land or undiv-ided share in any
land or any right to such title or interest by way of inheritance. either. by testate clar intestate
succession; ‘ A

g) ' Attorney-at-Law or the Power of Attorney Holder of a person or a body referred fo in (a), (b),
(), (@), (¢) and (f);

h) Executor/Administrator of the testate/intestate estate of a person who had any registrable

interest in, any land or undivided share in any land or any right to such title or interest;
32 (4) upon the receipt of a caveat the Registrar shall

a) satisfy himselfherself on the eligibility of the caveator to lodge such caveat in-terms of .
subsection 32(3) (a) — (b) above and the form of the caveat in terms of subsection 32(8), and
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b) if satisfied with the eligibility ofthe caveator to lodge éuch.'caveai*. in‘terms of lsub'séction 32(3)
{a) — (h) aLpre and the form-.of the caveat intermé of subsection 32(8), make a memorandum
thereon of the date and hour of the receipt thereof, and

c) shall enter 2 memorandum thereof in the Reéister, and

d) shall forthwith send a wriiten notice of such caveat through the registered post to the person or
body against whose title or whose right to registration of an instrument is affected by such
caveat shall have been lodged, directed to his/ her or the body’s address appearmg in the
Reg1ster or given in the caveat, and

e) reg1ster the caveat in the same manner as other instruments, but shall retain the caveat.

32(5) A caveat shall be in force for such period;
a) as may be specified therein, not being loﬁger than the period covered by'the fee paid on the
caveat subject to subsections 32(5)(b), 32(6), 32(10) and 32(11) below; °
b) b not exceeding five (05) years at a time sub_ject to subsectlons 32(5)(b) 32(6), 32(10) and
$32(11) below; .

32 (6) A sum of Ten Thousand Rupees (Rs.10,000/-) shall be paid per annum fo reg1ster a caveat for all

purposes and intents.

32 (7) The notice to be given to the caveater shall be in the prescribed form and shall be sent by registered

letterto the address mentioned i m the caveat.

2B/ A caveat lodged subjgct t‘o'andl in-terms of subsection 32(2) and 32(3) must:
E-i)- be in the approved form sﬁecifying: '

i)  thename/s ofthe caveator; .

i)  anaddress/addresses in Sri Lanka at which notices may be served on the caveator;
‘i)  the name/s and address/addresses of the caveatee/s

iv)  nature of the interest claimed by the caveatot;

x}) * the grounds in support of the claim;

vi) ‘where the lot affected by the caveat and, where that lot is comprised in a foho, the

correct volume and foho, ,
vi)  where the caveat relates only to part of the land, the lot affected by the caveat and,

- where that lot is comprised in a foljo, the correct volume and folio;

viii) where the caveat relates to only part of the land such description of that patt as wﬂl_

enable it to be 1dent1ﬁed to the satisfaction of the Reglstrar,
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b) be verified by the statﬁtory certification by the Caveator’s Attorney-at-Law referred to in

- Section 32(2), specifically stating the nature of the estate or interest claimed and the title

_thereto of the caveator, and

c) be signed by the caveator or by his/her Attorney-at-Law or the legally appointed agent.

32 (9) If, while a caveat is in force, an instrument affecting the land described in the caveat is presented

for registration, and in an action commenced by the caveator in a competent court within thirty (30)

days from posting of the notice required by subsection 32(7) it is proved to the satisfaction of the

court that the instrument presented for registration is or was at the time of registration void or

voidable by the caveator or fraudulent as against him or in derogation of his lawful rights, the court

may order the instrument to be cancelled as may be necessary to preserve the rights of the caveator,

and may order necessary entries to be made in the register.

32(1 0) (2) A caveat may be withdrawn wholly or as to part of the land thereby at anytime affected bya

signed instrument of withdrawal citing the reason/s for such withdrawal and sent to the.

Registrar by registered post;

i

ii

by the caveator, or by the caveator’s Attorney-at-Law or the legally appointed agent of
such caveator at whose instance it was entered, or

by the executor or execuirix of the will, or the ddministrator or administratrix of the estate,

~ of the caveator upon the caveator’s demise, or

ili

iv

vi

the guardian or next friend of a minor on whose interest the caveat was lodged
where two (02) or more caveators claim to be entitled to the interest protected by the

caveat and one-(01) or more (but not all) of them has died, by the surviving caveator or

. caveators;

where_ the caveator is adjudicated a banicrupt, by the Official Assignee;

where the caveator is a body corporate and is in Hquidation, and the estate or interest

claimed by the caveator has become vested in the liquidator, by the liquidator;

(b) On receiving any instrument of withdrawal under sub-section 32(1 Oj (a), the Registrar shall-

(i) cancel the entry of the caveat in the re gister in the prescribed manner noting thereon the

reason for the cancellatlon clted in the instrument of withdrawal and the date thereof, and

(ii) glve notice to the person or body against whose title or whose right to registration of an

instrument was affectcd by such caveat, directed to his/ her or the body s address
appearmg inthe Reglster - i
Page 3 of 6




(32) (11) (a) The person or body against whose title or whose right to registration of an instrument was

affected by such caveat, by summons, call on any caveator, the Registrar and the Attorney-

~at-Law who prox{ided the statutory certification in terms of section 32(2), to attend before

the Couwrt to show cause why the caveat should not be removed and to claim compensation

for damages sustained by such person or body by the lodgment of the caveat by the caveator =
without any reasonable cause and unreasonable failure to withdraw such caveat ina joined |
suit or summarily under Chapter XXIV of the Civil Procedure Code; and the Court may, b
after allowing the parties a reasonable opportunity to be heard, make such order with regard {73
to tfle removal of the caveat and compensation as appears just in the circumstances; t

{(b) The person or body against whose title or whose right to registration of an instrument was *

affected by such caveat, by summons, call on any caveator, , the Registrar and the Attorney- 17

at-Law who provided the statutory certificate in terms of section 32(2), to attend before the ~“
Court to claim compensation for daﬁlages sﬁstained by such person or body by the )
lodgment of the caveat by the caveator without any reasonable cause notwithstanding the wd

withdrawal of the disputed caveat by the caveator prior to the institution of action under this w-
section in a suit or summarily under Chapter XXIV of the Ciﬁil_ Proce'd}nre Code; and the j@
Court may; after allowing the parties a reasonable opportunity to be heafd, make such order
with regard to compensation as appears just in the citcunistances; | | .

{c) The person or body against whose title or whose right to registration of an -instrument was f;ﬂ
affected by such caveat, is entitled to an Interim Order/s against the Defendant/s in = __
cancélling and /or removing the Cayeat so lodged by the Dgfendam/s. ' f%

'. {d) If the caveator doa;s not appear in resbonse to the summ;)ns in 32(11)(a) and 32(11)(b), the j@
Court may, if satisfied that the summons was duly served, proceed to hear and determine -

the application ex-parte. ' - ' ﬁg
. k-

(e) The Attorney-at-law who provided a statutory declaration in terms of subsection 32(2) can be §
‘added as a Party to any legal proceeding instituted in terms of 32(1 1)-(a) and 32(11)-(b) if ®
suﬁh Attorney—a;t-law has prima-facie failed and/or neglected his/her duty to exetcise E—

. reasona’ﬁle care and judgment in providing such statutory declaration. %ﬁ:
A

() For the avoidance of doubt —
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i the court referred to in this section is the District Court.
i, joined suit means joining a suit for claim for compensation with an application for the
. cancellation and/or removal of a caveat.
iii. unreasonable failure to withdraw means, failure on the part of the caveator to withdraw
the caveat before any damage being cansed to a person/s or body against whose title or

whose right to registration of an instrument was affected by such caveat.

32 (12) An entry shall be made by the Registrar in the Register of any order made by the Court relating to
any caveaf, or of the Withdfawal, lapse, or removal of any caveat in terms of sections 32(5),
32(10) arid 32(11) of this Act. ‘

32 (13) (2) Where a caveat has been removed by the Registrar in accordance with sections 32(10) and
32(11) of this Aét, the Regisfrar shall not enter on the registef any subsequent caveat affecting
the same land or interest by the same person (same caveator), or for the same purpose, except
by order of the court, _

; (b) For the avoidance of doubt the court referred to in this section is the District Court.

32 (14) Nothing in this section shall affect any other power which may be possessed by any court of

ordering any instrument fo be rectified or cancelled.

33 Q) Reg-istratipﬁ of a priofity notice, seizure nétice, seizure priority notice, or lis pendens may be
cancelled at the request in writing of the person by whom or on whose behalf it was presented for

registration.

(2) A District Coutt may, on the application of any person interested in any property affected by

| registration of a priority notice, seizure notice, seizure priority notice, or Lis pendens, if it is

satisfied that the registration was or has become unnecessary, order that the registration be

cancelled. An application under this subsection may be made in a suit or summarily under Chapter
XXIV of the Civil Procedure Code.

(3) A cancellation under this section shall be registered by the Registrar in the prescribed manner.

34 Any person injured by reason of the registration or renéwal of a priority notice, seizure priority notice,
or Lis pendens without reasonable cause, or by unreasonable failure to request cancellation of

registration of a priority notice, seizure priority notice, or Lis pendens may recover compensation
‘ ; Page 5 of 6




from the person who applied for such registration or renewal. A claim for such compensation may be

joined with an application for the cancellation of the notice, or Lis pendens or may be made by suit.
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Proposed by

Law Commission of Sri Lanka







DISPOSAL OF COURT PRODUCTIONS - CATEGORIZATION/RECOMMENDATIONS

i

Pursuant to the last me tmg at'which my proposails were. diédﬁSSed and it was agreed that I would

identify/work out the felevant broad catagor;;as of productions and the manner of disposal, I am
submitting a further revised edited version.

' However, if any member needs any clariﬁcaiign, it may be usefil to read this edited version in

conjunction with my briginal note whi;;h é:onfains the tabulation of the various categories of

productions etc, the presently applicable law, the law in India and the very useful and practical,

Standard Operating Prcl}ledures of the Scottlsh Pohce

i
e

POSSIBLE CATEGORIES AND RECOMI\/IENDATIONS FOR THE DISPOSAY OF SUCH
ITEMS/GOODS _ __g

1y
;

.,

‘GOODS THAT ARE SUBJECT TO SPEEDY AND NATURAL DECAY -

- With regard to the goods that are éubject td .sﬁéedy and natural’decay, including timber, food E

items etc, they should only be kept in pbl_ic‘;e"cﬁstody if and until it is absolutely necessary to -
so, but as a gen %ral norm , théy 5110111(}, be handed over to the claimant,, once comprehensive
photographs arei taken and / or v1deo-graphed and using digital technolo gy when appropriate

and all necessaxy details are filed i in ter:nq of the Evidence Ordinance. 9

- ' i ;
- A bond shouldt be signed to the effept that such articles will be produced if required at the
time of frial i is 51gned and after takmg pmper security and unds*x pain of punishment.




CAVEAT - How

food items requik

VEHICLES -

With regard to vehi

SCENARIO 1

e that the same be .used'or consumned etc. without delay, such goods .may be

i§ prover to a different person.

les, there can be two scenarios put in place :-

a) This is whelie the lawful or legal owner of the vehlcle which is the sub_;ect matter of the
alleged offerﬁce makes a valid claim for the same before court. The alleged owner r should

provide writ

Book issued

ten proof of his lawful status. Such proof shall prunanly be the Reglstranon
by the Commissioner of Motor Traffic.

b) In the absence of the Registration Gertificate for a gbqql and valid reason that the Court &2
deems reaso!uable, then the Court may acceptin its_discretion and in lieu of the re gistration

certificate, the Revenue Licence for the pfevious 3 consecutive jears, togéther with the ¢

Insurance ¢

tificates in respect of the said vehicle for the previous 3 consecutive years.

ever, in cases where time is of the essence and the character of such goods or

§ .«l"f?—'ﬂﬂ .

5

m.‘;n:"ﬂ'

O

Lt

&

Wm]ﬁw? U &,M_m:) : @f‘m _3 P




. bond is s:jned to the effect that such vehicle will be duly produced if required at the time-

d)

SCENARIO 2

a) If no one make

photograph

appropriate

of trial;
failure to pL

One of the

vehicle untlﬂ

The Court
judgment, n

T it o

) In any such event,:the vehicle, majz-be released to the owher once cotprehensive

S ‘are taken and / or video-graphed, and using digital technology when

and all necessary detaﬂs are filed in terms of the Evidence Ordinance, and a

d after taking proper security and under pain of punishment in the event of

roduce the vehicle when required,

conditions should be that the vehicle shall not be permitted to sell the said
1 the completion of the trial and the judgment of the court.

of first instance shall have the discretion to remove such condilion after its

otwithstanding any appeal that is filed or may be filed.

AIthough m

the severity; , of the offence and tuﬂ imperative need or LACK THEREOF, to have the
vehicle avqllable for inspection for the purposes of the trial, the court shall have the

discretion tl.

0 dispense with the prohibition on the sale.

2]

s a claim to the goods which ‘are productlons OR vekhicles etc, w1th1n six

months of the c[ate of the production, the Cotirt shall order the sale or auction of the velncle,

! the ordinary Course, durmg the course of the’ tr131 such person shall not be ‘é
_permitted to sell the vehicle untﬂ ihe completum of the trial, nevertheless,depending on

15’,7:3{ i

i
.

after takmg app]ropnate photographs of the said vehicle and after detailed investigation reports
are prepared in terms of the Evidence Ordmance

i
t

r
H
H
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-THE PROCEEDS OF

LIQOUR

b) The proceeds of

special interest

With regard to

THE SALE OR AUCTION

the sale or the auction shall be deposited in the account of the court or a

earing account created for this purpose.

liquor, firstly, necessary investigation reports should be made in accordance

with the evidenge ordinance.Several random samples may be taken and duly sealed so that

" there cannot be

sealed and sent t

But in no case,)
served by such

siphoning off

allegations of tampering by the defence and specimen samples can taken,
0 the Government Analyst, if required for analysis and reporting.

1

shall large quantities of liquor.be stored at police stations. No purpose is

storage and will only lead to occupying valuable space and perhaps éven

There should al.;o be a system of releasing consignments of liquor that are not illegal per se,”
to be released tol ‘the legal owner on production of proof of ownership, including the necessary

excise permits m‘ terms of the Excise Ordinance, Regulations end Excise Notifications.

E—

g) If the Court]
|

wrong doer,

or Vid'eo-grat'
being filed i

t

if satisfied of the qwnérship of the claimant, who is not the accused or the
hen the same could be subject to the same processes of photographing and /
phing, using digital teclmoiogy when appropriate and all necessary details
| terms of the Evidence Ordmance and a bond belng mgned to the effect that

such cons1gnments will be duly produced if required at the tine of trial; and after takmg

proper securilty and under pain of punishment in the event of failure to produce any

samples of p

ortions of the consignments, when required.,
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.h) However, this should be exercised only in a special sitliatipn; as after the recording and
photograph efc is effected and gof;(emment auaiyst reporting done, there will be no

‘ llcccssit}{ for ghe same to be produced at the trial.

NARCOTIC AND DRUGS

- With regard tol Narcotic and drugs, the entire consignment should be weighed and
photographed al‘igd"'othei'wise recofded ‘and relevant or random samples taken, sealed and

. . : S
‘referred to the Gpvernment Analyst for analysis 4nd reporting and further samples retained if

necessary and tﬁereafter, the rest of the quantity to be destroyed upon the direction of the-

Coilr-t. ; ‘ . - e

!
i
|
i
|
i

CURRRENCY AND CPINS !

i
l
r; .
ii A
I

- With regard to Currency and coius, Money should not be stored in or within the court and .

should be depos"ted in a special National Bank ot in the account of the court, after necessary
documentation and photography is effected,, as in the cases set out above.

J

The court may ; .release the sald momes being either noted or coins or both, to the lawful
OWner pendmg ¥he conclusion of the tuaI subject to proper proof to the satisfaction of the
court, being addi: ced by the owner. '

CAVEAT §
However, it is inherently difficult to prove the owxer of notes or’ coins, and it may not be

desirable to release monies without e\:erclsmg the strictest of circumspection.
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However, where

possession of a

conditions deem

PR . .

there is clear prima facie evidence that monies were taken or sfolen from the
specific person, theri the same could be released to such petson, subject to

ed fit at the discretion of the court and after entering into the relevant bords

for return, if o

exship is proven to be otherwise at the trial.

'One alternative ¢

ption is to deposit the monies in a frozen special interest bearing account or a

fixed deposit or Repo through a national bank, and to release the principal sum together with

the accrued interest thereon to the lawful owner at the end of the trial, with ,

U g w

TR

COMPUTERS, PHONES, ELECTRONICS 7=
"

-  With regard to Computers, phones .and other electroﬁics, they can be released to the ownei;"_ h f
upon proper proof and also recording and also, binding over in the manner identified above . %

| %0

LIVESTOCK AND ANIMALS
i ’ ..':5.'.;%7‘

i

- Withre gard to Livestock and animals, there are two scenarios : !E:é

i ; . -:1 = -,_: @

SCENARIO A %Q
a) Livestock that ar¢ seized or intercepted or apprehenided to pimarily be placed in the custody of =
A

animal welfare st elters in the manner contempIated by section 2(1) of the Animals %

. Amendment ActLNo 10 of 2009, until the conclusion of the trial or in cases. . x

| 1]

i |

DT . o

The aforesaid section 2(L) of Act No.10 of 2009 stipulates as foltows : e
6 By ?




“Notwithstanding an

an animal is committed
competent jurisdiction, t}
order, to the effect that th;

b) be handed over
published in the g

‘in

-any other written Ia,W= ‘Wwhere any off'ence in relatzon to

and where such offence is brought to the notice of the Magistrate having
¢ Magistrate may, pen,dmg the determination of the. .cage, make an interim

s animal against Whom the offence has been committed ;-

) the custody of an animal care centre, approved by the Minister by order

7ette

c) be handed over td

with the welfare o

d) be handed over to

“caring for animals).

7

legislation evidences th

other written law”. Thus.e

\F animals or

any Nen-Govemment'll organization WhOS‘E‘ primary Ob_]GCtIVE is concerned

the custody of any per on whom the eourt is satlsﬁed is actively engaged in

Y

5 .-..= &

There is a very laudable z}nd dzscelmble shift in dxrectmn on the part of the legislature in reco gmzmg
the need to protect animals fom cruelty and mis-handling and. some of the other complmentary

creation of a rights regime for animals. This is also manifested by the

. prefaratory portlon of th‘e section which states ““Notwithstanding anything to the contrary in any"-.

. i
adopt a similarly rationali

PS — in [ighter vein. the

this section has an over-archmg effect and we as the Commission can I feel,

zed analogy in respect of the disposal of livestock and animals

g

Chairman’s daughters;too would heartily agree I would think and I feel

I L

total aggregation, on the

accordingly that in ﬁis cése, (AND IN THIS CA SE ONLY), the chairman _should have as 3 votes in

matter in order to deieat the vote of anv other members who are not in

I

agreement. I will provide

L

SCENARIO B

W W B

he 4 and most emnhaﬁc vote most unashamedlv. for my own proposal.

~

"¢
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a) The above shall bE recogmzad by Iaw as the norm. However unfortunately, we cant do away

completely with Jhe discretion of court where the rightful owner adduces impeccable written

proof of his ownership and in such a case, the court may exercise its discretion to release the .

animal to its rightful owner, subject to the tsual recording and bonds and pain of punishment =)
as set out above. P -
The difficulty arises jwhere there is evidence to show that the animal has been earmarked by the |
rightful owner for slapghter and where he hag %zpe_nnit/licence. We need to discuss thismorepl. =

1
L)

I

1

GEMS. JEWELLERY./GOLD AND PRECIOUS AND METALS

i
T .-
i %

- With regard to Gems, Jewellery, Gold and precious metals, noble Metals and other metals, & i

they should be rideased to the owner upon satisfying the court of his lawful ownership, and
after first effectﬂng a valuation (in the case of gerns and jewellery, from ‘the Gem and
Jewellery Authontjz of Sti Lanka) and also wexghmg, photographing, recording, and bmdmg

over.

S e pheeyerrdorioes
SVl [ g o, ey sy iors

- If no claim is made by the lawful owner Wlthm six months, then the same to be sold by
anction and placqg in a special interest bearing account of as national bank or the account of «

the court. }

WEAPONS AND EXPL:OSIVES

Whr

- With regard to Weapons and explosives, if the lawful owner produdés the relevant permits

or licenses, the same may be released to him, after due photographing, recording and binding )

Lo
| o o

“1
|
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value of the goods by the

Yy G T Yy T

over but 'not in the

or other grievous

In the alternative

said weapons to b

s case whete such Weapons have been used by the owner to commit v1olent

offences such as murdcr or robbery etc.

ﬂ

1
i

If no owner comes forward within six months, then after due recording, the

¢ released to the Ministry ‘of Defense.

ANIMAL FURS, SKINS, TUSKS, HORNS, TEETH ETC

- With regard to :Animal furs, skins, {{:nsks, horns etc. these should be released to the.. .

Department of Wi

STOLEN TREASURE|

1dlife under oondiﬁonsfﬁ;to be imposed by Court.

i.

- WithRegard to q'I‘OLEN TREASURE, they must be forthwith, after dus recording, be

released to the caie and custody of the Department of Archaeology or the Central Cultural

Fund, upon reooxded condmons of produomg the same if required.

[LE

2

OTHER RESIDUAL ISSUES

}i

|
i

In assessmg the value of goods the courts should procure or cause to be procured, the due market

l
|
I
i

All photographs of prod!'

1

[EPO—

R L.

appropriate authonty? de;pendmrr on the nature of the goods.

ctions should be mgn,ed by the Judge of the Court of first instance.
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The photc_yl graphs must depict all the featines and dimiensiors-of the production and be takén in colour ,@

-and must be also backed |up by a pen drive/mei_x_mi'_y stick/Usb etc and these must Be sealed and
properly stored on the direction of the judge. ’

] o

[ d
8 E.;E- R i

3
| o

10

R




The Jurisdiction of the Commercial High Court
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Telephone
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Telephone -
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, Fax
BiomiamBuiar FLL. SNBSS

* } E-mail; seclaws/@slinet.lk

gdndam

’ Ggrenatud
- TheEs Telephone _
SIS 5333884
Office moed
Qusai

Fax
gom BO, 4 E8 Bwg
gindio 85, emg® 12,

Beo. 80, 4 syib oMY,
Bhuwsp off, Qmragby 12.
No, 80, 4ih Floor,

Secretary,
. Ministry of Justice

Dé_ar Madam,

Minister,

Yours Sincerely,
{

Chairman, Law Commission

ﬁmm&‘.aﬁmm - Adhikarana Mawatha,
Colembo 12.
DEPABTMENT OF THE LAW COMMESSION .
eb: www.lawcom.gov.lk . OF SR' LANKA
Bel gotom Baa .
: } LC/R/03/2018 Voo B } ges } : 27/09/2018

Amoun_t to be Fixed for the Purposes of Paragraph 1 of the -First Schedule to Act 10 of 1996 .

“The taw Commission unanimously decided to recommend that the Honourable Minister issue a
Notification to be published in the Gazette fixing Rupees twenty-five million (Rs. 25 ,000,000/-} as the
amount for the purposes of paragraph {1) of the First Schedule to the High Court of the Provinces (Special
Provisions) Act. No. 10 of 1996, in lieu of the sum of Rupees one millionspecified in that paragraph.

| would be grateful if you could bring this recommendation to the prompt attAention of the Honourable
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Recovery of Damages for the Death of a
Dependent Bill

Proposed by
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L.D. 0252017

AN ACT TO PROVIDE FOR THE RECOVERY OF DAMAGEQ FOR
THE DEATH OF A PERSON .CAUSED BY A WRONGFUL ACT,
OMISSION NEGLIGENCE OR DEFAULT OF ANOTHER AND TO
PROVIDE FOR MATTERS CONNECTED THEREWITH AND

INCIDENTAL THERETO.
BE it enacted by the Parliament of the Democratic Socialist Republic of Sri
Lanka as follows: -
-_ Short fitle. 1. This Act may be cited as the Damages for the Death of a person Act,
i No... of 2018. ' ' - '
__ Right to 2. (1) Where the death of a person is caused ~by a wrongful act,
{E ma-i“tain M omyission, negligence or default of another, the person referred to in subsection
v ackion. (2) (hereinafter referred to as the “applicant™) shall have the right to maintain

an actlon for damiages in respect thereof,: against the person whose wrongful
act, omission, neghgenoe or default caused the death of such person.

E . -(2) The action mdy be maintainéd by=. - =: «-

" (a). 2 parent ot the parents jointly;
. (b) .achild or the children jointly;
(c) asibling or the siblings jointly;
(d) a grandparent or the grandparents jointly; or -

+(g) the guardian.
- Damages for 3. Tn an’ action to recover damages for the death of a person, the
] the Death of @ yslicant may recover damages for —
' person. . : .
. (a) the loss of that person’s love and affection and care and
i

= -+ companionship; and

TET3
Ly

. (b) the mental pain and suffering.

E 1
T'E )
[y

s

N




Norightof
succession.

_ Assistance of
" an expert.

Damages
whers

" ebandonment
has occurred.

The
provisions of
this Actin
addition to
any other
remedy.

Sinhala text to
prevail in case
¢ of

inconsistency.

4. Whete an applicant dies-
(8) before a claim under this Act is made; or
(b) after a claim is made but before a judgement is delivered, -

the heirs, executors or administrators of such deceased applicant shall have no
right for the damages.

5. The Court may, for the purpose of debiding any matter under this Act,
call on one or more persons specially skilled in any matter relevant to the
matter under consideration, for assistance.

6. Any applicant who has abandoned the deceased person shall not be
entitled to claim damages under this Act.

7. The provisions of this Act shall be in addition te and not in derogation
of any other right or remedy provided by any other written law or unwritten

law.

8. In the event of any inconsistency between the Sinhala and Tamil texts
of this Act, the Sinhala text shall prevail.

29.06.2018 1.39pm
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THE RECOMMENDATIONS OF THE LAW COMIMISSION WITH REGARD TO AMENDING THE LAW
PERTA[NING TO DIVORCE, CUSTODY AND ALIMONY.,

CONSOLIDATION/CODIFICATION OF THE LAW

The Commission is of the view that for the purposes of clarity, convenience of ascertainment
and for logical presentation and sequence, the laws/statuti:s presently dealing with Divorce,
Alimony and Custody, should be codified in one single integraed statute, in order to introduce a
systemized, single law on the above subjects.

A DEFINITION/CONCEPT

The codified law should contain a definition of “irretrievable breakdown of marriage” and/or the
formulatlon of the concept of the same.

One possible formulation could be as follows :-

The marriage has deteriorated to such an extent that there is no reasonéble prospect of the
resumption of marital relations.

Another possible formulation may read as follows :=

Where the parties are unable to unwilling to co-habit and there are no reasonable prospects of
re-conciliation.

THE GROUNDS FOR DISSOLUTION OF THE MARRIAGE -

The grounds for dissolution should be the presently established grounds (afso with an inclusion
of the ground of cruelty/violence/abuse etc). The Commission’s recommendation Is, in addition

. to these grounds, the further and additional ground of “irretrievabie breakdown of marriage”,
. to beincluded as a separate and distinct ground of divorce. ’
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A CONSENSUAL SITUATION

With regard to a purely consensual situation, where both parties unanimously agree that there

‘should be a dissolution of marriage on a no fault basis, then there can be a joint application

made in order to move court that there is an irretrievable breakdown situation and the court
could, in the narmal course, unless there are exceptional circumstances which militate against
the same, grant the divorce on the said grounds.

One of the said exceptional situations could be where the attendant circumstances are such,
that the Judge reasonably forms the view that the purported consent given by ong of the
parties, is not real consent, but that the same has been procured through/by duress, undue |
influence/disadvantaged hargaining status/lack of resources, to engage in litigétion etc or that
the said consentis a fagade and is iIEusory.'

In such g situation, the court could ke vested with the discretion and the jurisdiction to decide
whether in fact, there is full consent between the two parties.

in the exercise of such discretion, the court would be guided by the provisions of the newly
proposed, codified statute, pertaining to the basic guidelines/indicative factors enumerated
therein, in order to decide whether there is in fact a brealddown situation.

The Law Commission is mindful of the fact that obviously, thereis no fool proofsystem, but the
above matters could serve to balance the following competing interests :-

a) On lhe one haiwd, the interests of g guick/clean break on the basis of a no fault based divorce,
where both parties have taken full cognizance of the fact that they have irreconcilable
differences, or have fallen out of love or that the marriage has deteriorated to such a degree
that there is no reascnable prospect of it being resuscitated, AND

b) On the other hand, the need for due sanctity to be accorded to the institution of marriage, as
a social institution, which is deeply embedded within the consciousness of the people, AND

c)' the need to protect a party whose purported consent is not real consent, for some of the
reasohs inter-alia, set out in the preceding paragraphs above.
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A SITUATION WHERE THERE IS NO MUTUAL CONSENT BECAUSE ONE PARTY DOES NOT WANT
A DIVORCE

In a situation where there is no consent and one party seeks the dissolution of the marriage on
the basis of breakdown, then there could be a minimum period of two years before the
dissolution would be granted ipso facto by the effluxion of such period per se.

During that period, the parties may consensually, or unilaterally, decide whether they wish to
live together or not, during this period.

This would be particularly useful when the marriage is an abusive one, of either physical or -

emotional abuse.

At the end of the two year period, the law should provide for a presumption to be drawn that
the marriage has irretrievably broken down, and that the divorce could be granted accordingly.

But in order to impose a safeguard, the Commission is of the view that this should be subject to

" the qualification that this presumption would be a rebutable one and that if one party seeks to

have the said presumption rebutted, on the basis of adequate indicia and evidence, then the
court would once again have the discretion to make a decision thereon, having recourse to the
definition and indicative factors/governing factors, pertaining to irretrievable breakdown and
also determine in the course thereof, whether there is a reasonable prospect/possibility of the
marital relations being revived or resumed and conclude accordingly whether it would therefore .
be premature to grant the divorce on the ground of breakdown,

As an additional situafion, notwithstanding the effluxion of the two year period stipulated by
statute, if the court is of the view that the best interests of the issue/children of the marriage

would be seriously affected, then in such a situation too, the court would be empowered to

decide whether in terms of the indicative guidelines/governing factors, that there Is in fact an _
actual breakdown situation.

The Commission is further of the view that there should not be a minimum period before which
either spouse or both spouses can APPLY OR MOVE Court for a dissolution of the marriage, on
the basis of an irretrievable breakdown of the marriage.
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CUSTODY

The best interests of the child should be the paramount and over-riding consideration.

Perhaps in the case of a child below and upto the age of two or three, preference should be
accorded to the mother, unless there are strong factors that militate against the mother being
granted custody, due to her unsuitability.

Other than the case of a child below and upto the age of 2 or 3 years, joint custody could be
granted, pending the main inquiry. But during this period, if and upon adeguate material being

shown by either party, the court can be moved that one party is not suitable to have the joint
custody of the child, prior to the main inquiry

Some form of time lines should be imposed in respect of the main inquiry, in order to expedite
the same, in the interest of the child, so that the child could settle down his/her routine, which
should be disrupted as minimally as possible.

ALIMIONY

The Commmission is of the view that the normal principle to be adopted should be that it should
not exceed a 50 /50 ratio with regard to the division of community property.

Huwever, the Court could by law be vested with a specific “JUST AND EQUITABLE jURISDICTIDN” ’
to decide the matter accarding to the exigencies attendant upon the case.

The Court should decide in its discretion, and upon reasonable cause being shown, what the
most appropriate equation should be, having regard to the attendant circumstances,in respect
of community property, taking Eognizance of multiple factors, like financial affluence, capacity,
contribution to the marriage, sacrifices made in respect of one's career in order to keep the

home fires burning or caring for the children, disadvantaged status, unequal bargaining power,
etc.

The various categaries/stages of alimony to be clearly spelt out in the proposed codified statute.
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One of the guiding principles, depending on the stage at which alimony is sought, would be that
the persons paying the alimony, shouldmaintain the other spouse in the same

situation/condition/comfort/affluence, that she/he was used to during the pendency of the
marriage,

But Alimony in general, should not be a duty in perpetuity.

MAINTENANCE

The jurisdiction to be vested in the District Court and not the Magistrate’s Court, and s a

complimentary adjunct thereto, adequate enforcement and punitive powers to be also vested
with the District Court,

“THE DIVISION OF PROPERTY UPON THE DISSLOLUTION OF THE MARRIAGE

With regard to property which was acquired during the course of or subsistence of the

,,;- marriage, the same should, in the ordinary course, be divided on the basis of a ratio approximating to
an equal division of 50/50,

:E But with regard to inherited property (like Thediathettam in the Thesawalamai law), the individual

iy spouse who inherlted such property should be permitted to retain the same.

L

However, the problem arises where there is no other property that was acquired during the

subsistence of the marriage, in which event, thé Court would have the discretion to achieve some
" equitable distribution of property.

1

Y S
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Consequent to what we agreed on at the fast meeting, | have attempted a rough draft of possible
sections to be mcludedim respect of the revival of sick companies, for comment and suggestions
please

SUGGESTED PILOT DRAFT SECTIONS

An application for the geclarat[on of sickness of a Company, may be instituted in the High Court of
the Western Province g xercising Civil durisdiction) District Court having jurisdiction in the matter, by
any one or more of thl following parties -
I A Company,
.. A Shareholder
HL A Dlrecton
IV.  ACreditor {NB here | feel we should msert a bdsic threshold)
V. Any other Person who is deemed by the Court, to have a sufficient interest in the
" welfare or_ithe revival of the Company.
1
1. Anysuch applicatlon thatmay be-made to-Court sinder subsectlon (1) above, shall be supported
with a formal Certrf icate, | tgsued'by a F:rm of Independent Audxtors endorsmg that thée Company
is presently not a gomg concern and that in the' corisidered professmnal opznlon of the said Firm
of Auditors, havmg regard to the overall financial; posmon ‘of the company and the projected
financial position,: dufy assesséd in terms of Sri Laiika Accountmg &hd Auditing standa rds, that
there is no reasonébie prospéct,.in the ordinaty course of business, that sich company would
assume the status of a viable going concernin the future
;'.E
2. The firm of Auditars issuing such certificate, shall have not less'than three members or partners
as the case may be holding valid practicing hcenses, 1ssued by the Institute of Chartered
Accountants of SngLanka
1f o L i
Provided ﬁowever that the professmnal services of such firm of Independent Auditors
shall not have been previously retained by such compa ny, at any point of time.

3. Anysuch applicatipn as referred to in sub-section (1) above, may also be accompanied by any
others documentsiin support thereof, in order to satisfy the Court with regard to the sickness of
the Company and wnth regard to the status of the petitioner to institute such application.

H
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However, if e cetfificate [ssued by the above meftioned Firm of Auditors, cerfifies that the
company is nota g?'_'i.r,\_g__c.gﬂgern and that thete i§ Ao reagonatie prospect, in the ordinary course

of business, that smg’ch company would he a viable going concern in the future, then such
certificate shall colistitute prima facie proof of the fact that the Company is not a going concer.

8
~certified apiditor, shall not bé entertained, unless an i.ndependent firen of Auditors, )
having notiless than three members or pafthers; as the case may be, holding valid |
practicing! icenses, iscied by the Iristitite of Cﬁért'@i‘_éd 'Ai:'c_'bhnt'ah'ts of Sri Lanka, is
'made a pajty respondent, or the members or'part'nér's thereof, are made party
respondeﬁ s to the application, asthe case may be.

Provided lEfwever, that an application that is indde without a certificate issued by a

Provided firther, that the pfofé‘gsl’bﬁal sévices oif such fir'm ‘of'inde-pjan'dent Auditors

: shall not fave been previously retdined by such company, at any paint of time.

I’

Upan a duly const;‘ituted application for declaration of sickness being instituted, the Court shail E
notice all the resgondents, who shall be permlitted to file statements of objections, within a »
period of ... -the sumrmons Feturhable date and the petitioner shall be permitted to filea ~

statement in reph} thereto, withip a period of ..l

No party”s‘ﬁéll'_'_b'éfiéntiﬂéd to any extension of time with regard to the pleadings referred to
above and upon i’c}_‘ie,_cgpnt%:rltéﬁly af ;hé'pe_at.it"_i:opé_:r'}_l'qeipg",d‘[_ﬂ‘y filed, or whete ;he petitioner
indicates that he does tiot wish ‘to¥ie any siicly stafemént I Féply, then ugon the filing of the
statement of objections of the fesporiderits, the “eiiitt skl Forthwith fix the matter for inquiry,
Aand such inquiry; shall be fixed not later than two months therefrom.

11
[
"

If the Courticomes {6 {HE toncliision, updh.d tfeii;ﬁf'ciukl'riffﬁﬁt the carfificate-of thé auditor is nol
acceptable, havi‘gg regard %o Sri Lankan -{@\ctbuntiﬁ'g and ﬁu&itinéﬁfﬁhﬁa’fdé of .fcﬁé'isté'ﬁdard of
professionalisinEjgoverning the duties and functions of 2 Rigistered Auditor, holding a licence to
practice, issued by the St Lanka-inistit ite:GF Chiaftefed Accountants, the Court friay order the

Firm of Auditorsﬁf issuing the certificate, t0'gay & pénaltyin an-arfiotnt specified by the Court,
into the account of the Court, : i
. %
The guantum o'gsuch'-ﬁenalty shall not exceed asum of Rs. )
The order madé by fhe Tourt peftaiiing tothe declaration of sickingss of'a Coimpany and -
permitting the.épplication-to proceed, shall not bie subjectto an appeal and shall be final. -
~ ?
13 - -
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10. Upon such a final grder being made, the court may make all such orders as it thinks fit, in order
to facilitate the revjval résuscitation of the Compahy, ifitd & viablé goirg concern, including but

) not limited to the Tatlowmg matters and upon such terms and condltrons as it may consider to
be just and equitake :-

i

b '
a) Appointingfa Committee or Committees, to facilitate the revival process,-subject to the
direction r nd supervision if necessary, of the Court .

b} Appointin 1 firm or firms of independent auditors, to supetvise all financial matters
' subject to{ he direction of the Court or of any court appomted commlttee, as the Court

may deemu fit.
E’l

9] The conductlng of further audits by the said Court appomted Auditors, in orderto :-

(l) ,1 ascertam thé.precise natire of the assets and labilities 6f the Companies,
{ii) E o report to court with regard to the progress made and the f;nancral status
. ' of the company dufing ali'and "BVery stage of the revival j process,
. : (i) ? to make financial forecasts and projections, based on Srl Lanka Accounting
. . Standards, '
- {iv) I -To furnisha formal certificate upon the conclusion of the revival process,
) :i pronouncmg upon thé conversior of the company from a sick company into B
il aviable go;ng concern, . :
" (V) 2 Orinthe alternatnve, to’ report to court asto whether aYI attempts at reviva!
?! have failed and that the ongoing financial status of the company is such,
‘ that it is incapable of any further revrvai mto a wable gomg concern

)

d}- Directing t'he talling-of reqoests for investment proposals and appointing a Committee
or Auclltors, for the formaland Ob]ECtI\IC! evaluatrorr of the proposals inorder to select .
the most jdvantageous finafrcial proposal ant{ to report back o rohrt wlth regard to

7 brder to secure -

™ the adeqt‘racy of the'said propasal and the-credibiity of t posal:
g the conversmn of the compary from 4 slckehmpany it vuahle going concern.
g .
i§ e} Dlrectlngt e evaluation tommittee to select the proposal whlch is Qualltatlvely and
ﬁ Quantrtatrvely, thé most advantageous and resgonsive proposal.
= f} Directing that the investor or mvestors whose frnanual proposal is se1ected as
(173 heremafter provided; skall be thereafter added as party respondehts by the petitioner,
iy , : inorder to permltthemto be hesrd before the Court B
} -
ey !
- s




ey,

g) Permitting sischinvestor or investors, as the tase may be, tofile a statement in order to
apprise the Court of any concerns.or {ssues that they wish to raise and for the purposes
of satisfying the court at any point of time, of the continuing fitness of its proposal.

h) Directing;the investor, to infuse further capital or funds, over and above those
committéd in the financial proposal, for the_purpog'e_ of securing the revival of the
company; that the court méy desiri as baing reasonablé and not ohe which constitutes
an excessive or unreascnable burden on the investor., ' '

i) Directidné with regard ta all reporting structires during the process of revival:

i
T

-1} The estaﬁlishment of a fund titled the “Investment Fund”, to which all monies pertaining
1o the révival process, including those made by the selected investor or investors as the
tase ma\; be, shall be déposited and maintained.. _-.. :

k} Forthe @isburse‘r-n‘er'\f _'01“ monies from the Investment Fund.

) The ider&‘gfi‘iéatibn and prioritization of the order and manner of the payment or
satisfactfon of the \iatiiities of the Comipanhy. .
m) The forrijulation ofa scheme of payments and all @he relevant methodologies to be
adopted. :
) . .
‘1E .« - " . .-. ' * . ’ ) s : - it ) - .
n} The discharge of all the ¢ohtractual and legal obligations of the Company, including but
not limited, to the statutory dues of the employees.

1 Lo
P -

a) ,Notwithfstandiﬁ.g.-’il)e'__éfticié's of aéé;ogiatiqh of ihét;c‘;m pany, restrain any one or more of

. the Diré::cjio'rs.ggf:ft.‘h‘e E{:}:{méé'ﬁy}_.f;gn@_iq’r’;j;ﬁ_dniEig_a‘_édireqtprs orfrom participating at any

. board fieting, during the process bf the révival and upto the stage of the issuance of - .

. the gélrggﬁ Eaﬁbﬁfiﬁy the Auditors of tﬁ‘e‘c&nplé@i:on of the revival process,
‘p) '_D‘irect'iﬁ_ig the investor tomake a .m'am_:ia;ory pffé'r forthe purchase of the shares of all or
any ong or more of the gé)gistihg:s!jia'reﬂc:fftiers"_of__t'hé campany, at a price to be
determined by the Court, after consultation with any court appointed auditor or at the
net sha};i'e price. '
4 ) T
q) Inthe éi_ifent of the shareholders or a sufficient number of shareholders being unwilling
to diépfﬁse._df their :shafeﬁoldipg in _fa\{giyr_ of the investor, direct the issuance of further
share gquity in order to-accom modate the elevation of the investor équity holding in

N

. the cofnpany.
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Convention on the Civil Aspects of International Child Abduction, No. 11 of 2001

The Hague Convention on Civil Aspects of Child Abduction was primarily designed to ensure
that a parent or other person does not remove the child from its habitual residence to another
location for the purpose of depriving the other parent and the child of the enjoyment of custody
that they would otherwise have, Thus, the Hague Convention requires ratifying States to return
children to their habitual residence if they have been ahducted out of such place of habitual
residence by a parent or another person. This obligation is subject to certain exceptions, such as
where the removal was with the consent or acquiescence of those bearing rights to custody; and
situations where grave risk that his or her return would expose the child to physical or
psychological harin or otherwise place the child in an intolerable situation. These exceptions are
also reflected in Sri Lanka’s domestic legislation (Civil Aspects of International Child Abduction
Act No. 10 of 2001). : '

. Notwithstanding these exceptions however, there are situations in which the return of the child

may not reach the threshold of the specified exceptions, but may nevertheless result in perverse
outcomes. In such cases, the judge is not empowered to make a decision not to retum a child,
even if such return appears to the judgs to be in the best interests of the child.

Section 11 (1) of Act 10 of 2001 provides the Couxt with the discretion to refuse to return a child
1o his/her country of habitual residence in the following situations:

(a) the person, institution or other body having the care of the person of the child
was not exercising such rights of custody at the time of removal or retention, as
the case may be, or had consented to, or subsequently acquiesced in, such
removal of retention, as the case may be ; or

(b) there is grave risk that the child's return would expose the child to physical or
psychological harm of otherwise place the child in an intolerable situation

Best interests of the child and the Hague Convention

Proponents of strict adherence to the Convention insist that the compromise reached betiween
States duting the drafting of the Convention reflects the best interests of the child, as all children
have a right not to be taken away from their place of habitual residence without a court of law in
such jurisdiction determining whether such removal is in fact in their best inferests. They cite the
need for deterrence, and that a summary return of the child without extensive litigation would
better achieve this.
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Despite this, however, there are serious concerns regarding the absence of specific reference to
the best inferests of the child as a reason not to return a child. This is particularly the case since
Sri Lanka is under a legally binding international obligation to ensure that the best interests of
the child shall be a primary consideration in all actions conceming children, whether in courts or
otherwise. Article 3(1) of the Convention on the Rights of the Child reads: “[i]n all actions
concerning children, whether undertaken by public or private social welfare institutions, courts
of law, administrative authorities or legislative bodies, the best interests of the child shallbe a

primary consideration.” (emphasis added)

Second, Sri Lankan civil jurisprudence has recognized the best interests of the child standard as
the primary consideration, especially with respect to custody applications. This principle is also
applied in other cases as well. In any event, Parliament has now determined that the best interest
standard would apply to all matters concerning children. Section 5 (2( of the ICCPR Act
provides that: “[{jn all matters concerning children, whether undertaken by public or private
sacial welfare institutions, courts, administrative authorities or legislative bodies, the best interest

of the child shall be of paramount importance.” (emphasis added)

Given the provisions of the ICCPR Act, it may be argued that the High Court when considering
the return of a child to his/her habitual residence is bound to apply the best interest standard even
in Hague Convention proceedings. However, Act 10 of 2001 is indubitably lexspecialiswith -
respect to.actions concerning the return of children to their habitual residence, which may lead a
court to disregard the provisions of section 5(2) of the ICCPR Act—and our common law—in
favour of the specific provisions of the law on international child abductions. In these
circumstances, there is a need for legislative intervention to address existing ambiguities and
specifically provide for the standard judges ate to adopt. :

Comparative Experience

Sri Lanka is not the only jurisdiction to struggle with the seemingly draconian provisions of the
Hague Convention on International Child Abduction.

In the case of Neulingerand Shurukyvs Switzerland', the Grand Chamber of the European Court
on Human Rights concluded this analysis of the principles by noting that it followed from Article
8 of the European Convention on Human Rights® that a child's return could not be ordered
auntomatically or mechanically when the 1980 Hague Convention was applicable. The child's best
interests, from a personal development perspective, would depend on a variety of individual
circumstances, in particular his age and level of maturity, the presence or absence of his parents
and his environment and experiences.Consequently, those best interests had to be assessed in

INeulinger and Shuruk v. Switzerland (Applicatio'n No 41615/07), Grand Chamber, INCADAT Reference
HC/E/ 1323

2 Article 8(1) of the Convention provides: “Everyone has the right to respect for his private and family
life, his home and his correspondence.” C
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" each individual case. This was primarily a task for domestic 'authoritie's, and in that they enjoyed

& certain margin of appreciation, but this was subje¢t to a European supervision whereby the
Court would review under the ECHR the decisions that those authorities have taken in the
exercise of that power. ‘

The Court added that it had to ensure that the domestic decision-making process was fair and
allowed those concerned to present their case fully. It was for the Court to ascertain whether the
domestic courts had conducted an in-depth examination of the entire family situation and made a
balanced and reasonable assessment of the respective interests of each person, with a constant '

- concern for determining what the best solution would be for the abducted child in the context of

ah application for his return to his country of origin.

The Court has followed this approach in two other cases: Sneersone and Campanella v,

Italy (14737/09) and X v. Latvia(27853/09). Both these cases involved a mother who had
allegedly abducted the children out of the habitual residence of the children. The Courts held that
a summeary return of the child breached Article 8 of the European (onvention, and that the sald
Atticle required a detailed assessment of the interests of the competing interests of the parties
including that of the child. : . .

Application to Sﬁ Lanka

In the Sti Lankan context, there is an additional but serious consideration pertaining to delays.
Given delays in the dispensation of justice, and notwithstanding the fact that a summary
procedure is supposed to be adopted with respect to return proceedings, the reality is that our
legal system could well take several years between the date of the removal of the child to Sri
Lanka and enforcement of an order to return a child to another country. Itis entirely possible that
the child could become well settled in Sti Lanka during that period, and accustomed to life here,

 such that return of the child could retard the child’s development and progress. Inthese

circumstances, it would be salutary if the Court could have recourse to this facior. However, this
principle thust be balanced against the need to avoid incentivizing the removing parent engaging
in dilatory tactics to increase the likelihood of a resolution in his/her favour. The best interests of
the child standard strikes this balance, as it permits a balanced consideration of the child’s status
and quality of life in Sri Lanka against the right of the child and the remaining parent to access
and/or custody as the case may be. -
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Conclusion

In view of the foregoing, the Law Commission may wish to consider the following amendments
to Section 11(1) of Act 10 0of 2001: '

1. Reiaeal of the provision “(b) there is grave risk that the child's return would expose the

1 child to physical or psychological harm of otherwise place the child in an intolerable

= situation” and replace it with the provision “(b) the child’s return would not be in the best
T interest of the child™; or

- 2. Retain (a) and (b) and insert “(c) the child’s return would not be in the best interest of the
e child”; or .

i 3. Amend (b) to read: “(b) the child’s return would not be in the best interest of the child or
= there is grave risk that the child's return would expose the child to physical or

[T psychological harm of otherwise place the child in an intolerable situation”

}

.
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ARREST

The textual and judicial authorities appear to have some degree of consensus with regard to the
following, fundamental first principles :-

The investigation of criminal offences is the first essential step in the system of administration of
justice,

The term "arrest", is defined in the UN Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment, as "the act of apprehending a person for the
alleged commission of an offence, or by the action of an authority".

The purposes of an arrest are trite, i.e, to prevent a person from committing, or continuing to
commit, an unlawful act, to enable an investigation to be carried out in relation to an alleged
unlawful act committed by the person arrested or to present a person before a court, for
consideration of any charges against him or her.

The principle of individual liberty is one of the essential core principles from which all human
rights flow. Deprivation of liberty is an extremely serious matter and can be justified only when
it is both lawful and necessary.

The three principles of liberty, legality and necessity underlie all the specific provisions on

_arrest. Deprivation of liberty is subject to judicial serutiny. There are judicial and constitutional

safeguards against arbitrary interference with the liberty of the person.

FREEDOM FROM ARBITRARY ARREST — ARTICLE 13(1)

Article 13(1) of the Constitution postulates that :-, “No person shall be arrested except the
procedure established by Law. Any person arrested shall be informed of the reason for his arrest.

PROTECTION AGAINST ARBITRARY DETENTION — ARTICLE 13(2)

Article 13(2) provides that “Every person held in custody, detained or otherwise deprived of
personal Liberty, shall be brought before the judge of the nearest competent court, according to

- U (&




procedure established by Law, and shall not be further held in custody, detained or deprived of
personal liberty except upon and in terms of the order of such judge made in accordance with the
procedure established by Law.

Any person arrested must be brought without undue delay before a court of law, whose function
is to ascertain, as guardian of the liberty of the individual, that the deprivation of liberty occurred
" in accordance with law.

ARTICLE 14(D(h) - THE RIGHT TO FREEDOM OF MOVEMENT
Article 14(1) (h) recognizes the freedom of movement of a citizen.

THE PRIMACY ACCORDED TO THE PRESUMPTION OF INNONCE

Axticle 13(5) of the Sri Lankan Constitution 1978 stipulates as a matter of a rigourosly
important, first principle, that every persen shall be presumed innoeent, until he is proven guilty.
If any person is arrested and if thereafter, he is exonerated of the alleged offence then issues of
severe injustice arise.

THE EXCEPTIONS/RESTRICTIONS IMPOSED BY ARTICLE 15(7) -

In terms of Article 15(7) of the Sri Lankan Constitution 1978, the exercise and operatic;n of all
the fundamental rights declared and recognized by Articles 12, 13(1), 13(2) and 14, shall be
subject to such restrictions, as may be prescribed by Law, in the interest of National security,
public order and the protection of public health or morality, or for the purpose of securing due
recognition and respect [or the rights and freedoms of others, or of meeling the just requirements
of the general welfare of a democratic society. For the purposes of this paragraph “Law” includes
regulations made under the law for the time being, relating to public security.

The much vexed issue then is, should arrest be the exception or the general norm.
The much vexed issue is whether arrest should be the genefal norm or the exception
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Although society, as a collective entity, has to be protected from offenders and criminals and
also, although both punitive justice and also deterrent justice should be resorted to in appropriate
circumstances, nevertheless, these paramount collective interests, but also be sufficiently and
suitably balanced with the entrenched rights and interests and liberties of the individual, who is
the basic constituted element of collective society.

Thus, it would be appropriate to consider suitable amendments to the existing law in order to
move towards a regime where arrest is not necessarily the norm and not mechanically or
perfunctorily resorted to but regarded as a mechanism or device invoked as somewhat of a last
resort.

Obviously, in the following situations for instance, arrest would essential :-
For instance :
a). upon reasonable suspicion of his having committed, or about to commit, a criminal
offence or a breach of breach of the peace or where it is reasonably apparent that there is

a threat to law and order

b) during the comumission of an offence, or in a situation where such commission is
obviously imminent to any reasonable person

¢) obviously, in execution of for instance, of a judicial order or detention order
However, in the rest of the cases, (which would in reality, be the majority of the instances),
it could well be argued that the following guiding principles and norms should come into

effect prior to and/or when making/deciding to make arrest and that the same should
incorporated in a formal provision of law/statute :-

Asrest could be resorted to when there is or there is a reasonable probability of :-
o any flight risk,

¢ Ifthe accused person attempts to or is likely to interfere with or influences or impedes in
some way, the investigation

If the accused person interferes with or is likely to interfere with witnesses
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o Ifthere is any public disquiet

Furthermore, Rules could be promulgated under section 55 of the Police Ordinance, by the IGP
and approved by the Minister of Defence,

This provides for the framing of Rules to guide police officers in the discharge of their duties.

These aforesaid guidelines with regard to arrest, could also be introduced in order to ensure that
the aforesaid multiple considerations are brought to bear when making an arrest.

e A reasonable assessment of the seriousness of the offence

¢ The suspect demonstrates a propensity or proclivity to commit a further crime or offence

It is arguable whether it is appropriate to take some cognizance of the gravity or
seriousness of the crime, although this might involve some element of subjectivity and it
may not be feasible for a statute to actually recognize degrees of gravity and seriousness,
of offences. '

However, that been said, some of the offences in respect of which arrest would arguably
be appropriate, especially in the interest of collective society and also societal
perception, could be as follows :-

o Offences against state

¢  Murder

s Culpable homicide

¢ Attempt to murder

»  Voluntarily causing grievous hurt
o Kidnapping or abduction

e Habitual dealing in slaves

» Extortion by placing a person in fear of death or grievous hurt
o Robbery

o Theft

e Dishonest misappropriation
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¢ Criminal breach of trust

¢ Cheating

o Rape

o Child abuse
s Forgery

s Counterfeiting currency notes or bank notes

» House frespass

¢ Criminal trespass

* Abetments and conspiracy to commit any of the aforesaid offences.

However, even in the case of those offences, objective consideration should be made of
the nature and gravity of the offence and the ex facie culpability of the suspect and
reconsider whether a person should arrest or not and also, the issues as to whether :.

s any flight risk

» Ifthe accused person attempts to or is likely to interfere with or infiuences or impedes in
some way, the investigation

If the accused person interferes with or is likely to interfere with witnesses

» Ifthere is any public disquiet

¢ A reasonable assessment of the seriousness of the offence

The suspect demonstrates a propensity or proclivity to commit a further crime or offenc
The Following very interesting passages are contained in G.L. Peiris, Criminal Procedure in Sri
Lanka under the Administration of Justice Law No.44 of 1973,

The relevant provisions of the administration of justice taw are founded on the premise that
although arrest before trial is sometimes necessary, the exercise of this power has to be closely




regulated by the law. The criminal courts commission had some pertinent comments to make on
the subject of arrest. The indiscriminate arrest of persons from time to time in connection with

the suspected commission of an offence, does not help to win the sympathy or the confidence of .

the pubhc

The subsequent release of persons arrested when it is found that there is no case against them,
will inevitably lay the police open to a charge of incompetence in having made premature and
groundless arrest. The law must not only be efficient, it must also be popular. Experience has
indicated that the atmosphere of a police station seems to be singularly conducive to the making
of confessions. This is a probably another reason why the power of making arrest during 2 police
investigation is restrictively defined by the law, even where the substance of a confession turns
out to be of assistance in the course of an investigation in that the police are furnished with the
opportunity of verifying the accused’s story and discovering evidence, the use of the confession
itself as evidence is severely curtailed by the law.

Undoubtedly, the modern trend has been to stimulate the quest for independent evidence since
such evidence is invariably more satisfactory and convincing than evidence elicited from the
accused himself, particularly whilst he is under arrest.

The Courts of Sri Lanka have shown great v1g11ance in this regard. In muttusamy v Kannangara
Justice Gratien observed :~

“I am in accord with the view that attempts on the part of any person to delay or deter the
administration of justice should not be tolerate. But it is no less important that the action of
police officers who seek to arrest private citizens without a warrant., should be jealously
scrutinized by their senior officers and above all by the courts. ‘

Several propositions which have been laid down for English law (Christie v Leachinsky, 1947
AC 573) in regard to the scope and limitation of the power to make arrest, are valid in the
context of our own law (Corea 1954 55 NLR 457 at 463):

1. Axrest on a criminal charge always was and still is a mere step on the procedural road to
trial, verdict, judgment punishment or acquittal.
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2. The power of arrest conferred by the-law is limited to the pﬁrpose of the particular
proceeding Namely, the specific charge formulated.

- 3. 3. The arrest must be made on that charge only and the person arrested must be told by
the poice officer, at the time of the arrest, what the charge is. The law does not
countenance an arrest in vacou,

4. The reason assigned must be that the arrest is for the purpose of a procsecution on the
same charge as is the justification for the arrest.

The cumulative effect of these rules is to preclude an oppressive use of the power of arrest.

The procedural laws of Sri [anka, control not only the making of an arrest,” but continued
detention of the accused. Even where an arrest has been made for adequate reasons, the question
of a remand or a further remand should receive the careful and indepdnent consideration of a
Magistrate,

It has been recommended that applications by the police for a remand should be made sparingly
and with total realization of the consequences to the arrested persons. (Criminal Courts
Comission Final Report, pg 18, para 43)

In the result, although the power of arrest has necessarily to be provided for as part of the
machinery of investigation, an arrest in most cases should be the last rather than the first stage of
an investigation.

The Criminal Courts commission, Final report also noted that arrest should be made only the at
the end of the investigation. Not at the beginning of the investigation.

J oginder Kumar vs State Of U.P on 25 April, 1994

Equivalent citations: 1994 AIR 1349, 1994 SCC (4) 260
Author: M Venkatachalliah '
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Bench: Venkatachalliah, M.N.(Cj) :;’5
PETITIONER: s
JOGINDER KUMAR §
Vs. g
RESPONDENT: a;
STATE OF U.P. fg
DATE OF JUDGMENT25/04/1994 %
: & .
BENCH: %
VENKATACHALLIAH, M.N.(CJ) -
BENCH: I
VENKATACHALLIAH, M.N. (CJ) ?
MOHAN, S. (J) y
ANAND, A.S. {J) |
CITATION: {@
1994 ATIR 1349 1994 sCC  {4) 260 ;’5
JT 1994 (3) 423 1994 SCALE {2)662 %
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~
HEADNOTE: i |
gf“
JUDGMENT : %
ORDER

Re

1. This is a petition under Article 32 of the Constitution of India. The petitioner is a young
man of 28 years of age who has completed his LL.B. and has enrolled himself as an
advocate. The Senior Superintendent of Police, Ghaziabad, Respondent 4 called the
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petitioner in his office for making enquiries in some case. The petitioner on 7-1-1994 at
about 10 o'clock appeared personally along with his brothers Shri Mangeram Choudhary,
Nahar Singh Yadav, Harinder Singh Tewatia, Amar Singh and others before Respondent 4.
Respondent 4 kept the petitioner in his custody. When the brother of the petitioner made
enquiries about the petitioner, lie was told that the petitioner will be set free in the evening
after making some enquiries in connection with a case.

7. The said Senior Superintendent of Police along with petitioner appeared before this Court
on 14-1-1994. According to him, the petitioner has been released. To question as to why the
petitioner was detained for a period of five days, he would submit that the petitioner was not
in detention at all. His help was taken for detecting some cases relating to abduction and the
petitioner was helpful in cooperating with the police. Therefore, there is no question of
detaining him. Though, as on today the relief in habeas corpus petition cannot be granted
yet this Court cannot put an end to the writ petition on this score. Where was the need to
detain the petitioner for five days; if really the petitioner was not in detention, why was not
this Court informed are some questions which remain unanswered. If really, there was a
detention for five days, for what reason was he detained? These matters require to be
enquired into. Therefore, we direct the learned District Judge, Ghaziabad to make a detailed
enquiry and submit his report within four weeks from the date of receipt of this order,

Y=

8. The horizon of human rights is expanding. At the same time, the crime rate is also
increasing. Of late, this Court has been receiving complaints about violation of human rights
because of indiscriminate arrests. How are we to strike a balance between the two?

g. A realistic approach should be made in this direction. The law of arrest is one of balancing
individual rights, liberties and privileges, on the one hand, and individual duties, obligations
and responsibilities on the other; of weighing and balancing the rights, liberties and
privileges of the single individual and those of individuals collectively; of simply deciding
what is wanted and where to put the weight and the emphasis; of deciding which comes first
the criminal or society, the law violator or the law abider; of meeting the challenge which Mr
Justice Cardozo so forthrightly met when he wrestled with a similar task of balancing
individual rights against society's rights and wisely held that the exclusion rule was bad law,
that society came first, and that the criminal should not go free because the constable
blundered. In People v. Deforel Justice Cardozo observed:

The quality of a nation's civilisation can be largely measured by the methods it uses in the
enforcement of criminal law.
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11. This Court in Nandini Satpathy v. P.L. Daniq (AIR at p. 1032) quoting Lewis Mayers
stated: (SCC p. 433, para 15) "The paradox has been put sharply by Lewis Mayers:

‘To strike the balance between the needs of law enforcement on the one hand and the .

protection of the citizen from oppression and injustice at the hands of the law-enforcement
machinery on the other is a perennial problem of statecraft, The pendulum over the years
has swung to the right." "

Emphasis may shift, depending on circumstances, in balancing these interests as has been
happening in 1 242 NY 13, 24 : 150 NE 585, 589 (1926) 2 176 NY 351 : 68 NE 636 (1903) 3
161 F 2d 453, 465 (2d Cir 1947) 4 (1978) 2 5CC 424 : 1978 SCC (Cri) 236 :

ATR 19'78 SC 1025, 1032 America. Since Mirandas there has been retreat from stress on
protection of the accused and gravitation towards soclety's interest in convicting law-
breakers.

Currently, the trend in the American jurisdiction according to legal journals, is that 'respect
for (constitutional) principles is eroded when they leap their proper bounds to interfere with
the legitimate interests of society in enforcement of its Iaws...". (Couch v. United StateS6).
Our constitutional perspective has, therefore, to be relative and cannot afford to be
absolutist, especially when torture technology, crime escalation and other social variables
affect the application of principles in producing humane justice."

12. The National Police Commission in its Third Report referring to the quality of arrests by
the police in India mentioned power of arrest as one of the chief sources of corruption in the
police. The report suggested that, by and large, nearly 60% of the arrests were either
unnecessary or unjustified and that such unjustified police action accounted for 43.2% of
the expenditure of the jails! The said Commission in its Third Report at p. 31 observed thus:

"It is obvious that a major portion of the arrests were connected with very minor
prosecutions and cannot, therefore, be regarded as quite necessary from the point of view of

~ crime prevention. Continued detention in 'ail of the persons so arrested lLas also meant

avoidable expenditure on their maintenance. In the above period it was estimated that 43.2
per cent of the expenditure in the connected jails was over such prisoners only who in the
ultimate analysis need not have been arrested at all.”

As on today, arrest with or without warrant depending upon the circumstances of a
particular case is governed by the Code of Criminal Procedure.
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15. With regard to the apprehension of juvenile offenders Section 58 of the Code of Criminal
Procedure lays down as under:

"Officers in charge of police stations shall report to the District Magistrate, or, if he so
directs, to the Sub-Divisional Magistrate, the cases of all persons arrested without warrant,
within the limits of their respective stations, whether such persons have been admitted to
bail or otherwise."

16. Section 19(a) of the Children Act makes the following provision:

"[T]he parent or guardian of the child, if he can be found, of such arrest and direct him to be
present at the Children's Court before which the child will appear;"

18, It is worth quoting the following passage from Police Powers and Accountability by John
L. Lambert, p. 93:

"More recently, the Royal Commission on Criminal Procedure recognised that 'there is a
critically important relationship between the police and the public in the detection and
investigation of crime' and suggested that public confidence in police powers required that
these conform to three principal standards: fairness, openness and workability." (emphasis
supplied) :

19. The Royal Commission suggested restrictions on the power of arrest on the basis of the
"necessity of (sic) principle”, The two main ohjectives of this principle are that police can
exercise powers only in those cases in which it was genuinely necessary to enable them to
execute their duty to prevent the commission of offences, to investigate crime. The Royal
Commission was of the view that such restrictions would diminish the use of arrest and
produce more uniform use of powers. The Royal Commission Report on Criminal Procedure
Sir Cyril Philips at p. 45 said:

"... we recommend that detention upon arrest for an offence should continue only on one or
more of the following criteria:

(a) the person's unwillingness to identify himself so that a surmmons may be served upon
him;

(b) the need to prevent the continuation or repetition of that offence;

(c) the need to protect the arrested person himself or other persons or property;

(d) the need to secure or preserve evidence of or relating to that offence or to obtain such
evidence from the suspect by questioning him; and




() the likelihood of the person failing to appear at court to answer any charge made against
him." '

The Royal Commission in the above said report at p. 46 also suggested:

"To help to reduce the use of arrest we would also propose the introduction here of a scheme
that is used in Ontario enabling a police officer to issue what is called an appearance notice.
That procedure can be used to obtain attendance at the police station without resorting to
arrest provided a power to arrest exists, for example to be fingerprinted or to participate in
an identification parade. It could also be extended to attendance for interview at a tHme
convenient both to the suspect and to the police officer investigating the case......

20. In India, Third Report of the National Police Commission at p. 32 also suggested: "An
arrest during the investigation of a cognizable case may be considered justified in one or
other of the following circumstances:

(i) The case involves a grave offence like murder, dacoity, robbery, rape etc., and it is
necessary to arrest the accused and bring his movements under restraint to ‘infuse
confidence among the terrorstricken victims.

(i) The accused is likely to abscond and evade the processes of law.

(iii) The accused is given to viclent behaviour and is likely to commit further offences unless
his movements are brought under restraint.

(iv) The accused is a habitual offender and unless kept in custody he is likely to commit
similar offences again.

It would be desirable to insist through departmental instructions that a police officer
making an arrest should also record in the case diary the reasons for making the arrest,
thereby clarifying his conformity to the specified guidelines......"

The above guidelines are merely the incidents of personal liberty guaranteed under the
Constitution of India, No arrest can be made because it is lawful for the police officer to do
so. The existence of the power to arrest is one thing. The justification for the exercise of it is
quite another. The police officer must be able to justify the arrest apart from his power to do
so. Arrest and detention in police lock-up of a person can cause incalculable harm to the
reputation and self-esteem of a person. No arrest can be made in a routine manner on a
mere allegation of commission of an offence made against a person. It would be prudent for
a police officer in the interest of protection of the constitutional rights of a citizen and
perhaps in his own interest that no arrest should be made without a reasonable satisfaction
reached after some investigation as to the genuineness and bona fides of a complaint and a
reasonable belief both as to the person's complicity and even so as to the need to effect
arrest. Denying a person of his liberty is a serious matter. The recommendations of the
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Police Commission merely reflect the constitutional concomitants of the fundamental right.
to personal liberty and freedom, A person is not liable to arrest merely on the suspicion of
complicity in an offence. There must be some reasonable justification in the opinion of the
officer effecting the arrest that such arrest is necessary and justified. Except in heinous
offences, an arrest must be avoided if a police officer issues notice to person to attend the
Station House and not to leave the Station without permission would do. -

21. Then, there is the right to have someone Informed. That right of the arrested person,
upon request, to have someone informed and to consult privately with a lawyer was
recognised bySection 56(1) of the Police and Criminal Evidence Act, 1984 in England (Civil
Actions Against the Police Richard Clayton and Hugh Tomlinson; p. 313). That section
provides:

These rights are inherent in Articles 21 and 22(1) of the Constitution and require to be
recognised and scrupulously protected. For effective enforcement of these fundamental
rights, we issue the following requirements:

1. An arrested person being held in custody is entitled, if he so requests to have one friend,
relative or other person who is known to him or likely to take an interest in his welfare told
as far as is practicable that he has been arrested and where he is being detained.

2. The police officer shall inform the arrested person when he is brought to the poliée
- station of this right.

3. An entry shall be 'reqt_lired to be made in the diary as to who was informed of-the arrest.
These protections from power must be held to flow from Articles 21 and 22(1) and enforced
strictly.

It shall be the duty of the Magistrate, before whom the arrested person is produced, to
satisfy himself that these requirements have been complied with.

22, The above requirements shall be followed in all cases of arrest till legal provisions are
" made in this behalf. These requirements shall be in addition to the rights of the arrested,
persons found in the various police manuals. '

23. These requirements are not exhaustive. The Directors General of Police of all the States
in India shall issue necessary instructions requiring due observance of these requirements.
In addition, departmental instruction shall also be issued that a police officer making an
arrest should also record in the case diary, the reasons for making the arrest.
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Arnesh Kumar vs State Of Bihar & Anr on 2 July, 2014
Bench: Chandramauli Kr. Prasad, Pinaki Chandra Ghose

REPORTABLE
IN THE SUPREME CCURT OF INDIA
CRIMINAL APPELLATE JURISDICTICN
CRIMINAL APPEAL NO. 1277 OF 2014
(8SPECIAL LEAVE PETITION (CRL.) No.9127 of 2013) -
ARNESH KUMAR T APPELLANT
VERSUS

STATE OF BIHAR & ANR. .... RESPONDENTS

JUDGMENT

Chandramauli Kr. Prasad The petitioner apprehends his arrest in a case under Section 498-
A of the Indian Penal Code, 1860 (hereinafter called as IPC) and Section 4 of the Dowry
Prohibition Act, 1961. The maximum sentence provided under Section 498-AIPC is
imprisonment for a term which may extend to three years and fine whereas the maximum
sentence provided under Section 4 of the Dowry Prohibition Act is two years and with fine.

Arrest brings humiliation, curtails freedom and cast scars forever. Law makers know it so
also the police. There is a battle between the law makers and the police and it seems that
police has not learnt its lesson; the lesson implicit and embodied in the Cr.PC. Tt has not
come out of its colonial image despite six decades of independence, it is largely considered
as a tool of harassment, oppression and surely not considered a friend of public. The need
for caution in exercising the drastic power of arrest has been emphasized time and again by
Courts but has not yielded desired result. Power to arrest greatly contributes to its arrogance
so also the failure of the Magistracy to check it. Not only this, the power of arrest is one of
the lucrative sources of police corruption. The attitude to arrest first and then proceed with
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‘the rest is despicable. It has become a handy tool to the police officers who lack sensitivity or

act with oblique motive.

Law Commissions, Police Commissions and this Court in a large number of judgments
emphasized the need to maintain a balance between individual liberty and societal order
while exercising the power of arrest. Police officers make arrest as they believe that they
possess the power to do so. As the arrest curtails freedom, brings humiliation and casts
scars forever, we feel differently. We believe that no arrest should be made only because the
offence is non-bailable and cognizable and therefore, lawful for the police officers to do so.
The existence of the power to arrest is one thing, the justification for the exercise of it is
quite another. Apart from power to arrest, the police officers must be able to justify the
reasons thereof. No arrest can be made in a routine manner on a mere allegation of
commission of an offence made against a person. It would be prudent and wise for a police
officer that no arrest is made without a reasonable satisfaction reached after some
investigation as to the genuineness of the allegation. Despite this legal position, the
Legislature did not find any improvement. Numbers of amest have not decreased.
Ultimately, the Parliament had to intervene and on the recommendation of the 177th Report
of the Law Commission submitted in the year 2001, Section 41 of the Code of Criminal
Procedure (for short ‘Cr.PC), in the present form came to be enacted. It is interesting to note
that such a recommendation was made by the Law Commission in its 152nd and 154th
Report submitted as back in the year 1994. The value of the proportionality permeates the
amendment relating to arrest. As the offence with which we are concerned in the present
éppeal, provides for a maximum punishment of imprisonment which may extend to seven
years and fine, Section 41(1)(b), Cr.PC which is relevant for the purpose reads as follows:

“41. When police may arrest without warrant.-(1) Any police officer may without an order
from a Magistrate and without a warrant, arrest any person

(b)against whom a reasonable complaint has been made, or credible information has been
received, or a reasonable suspicion exists that he has committed a cognizable offence
punishable with impiisonment for a term which may be less than seven years or which may
extend to seven years whether with or without fine, if the following conditions are satisfied,
namely :-

(ii) the police officer is satisfied that such arrest is necessary — to prevent such person from
committing any further offence; or for proper investigation of the offence; or to prevent
such person from causing the evidence of the offence to disappear or tampering with such
evidence in any manner; or to prevent such person from making ary inducement, threat or
promise to any person acquainted with the facts of the case so as to dissuade him from
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disclosing such facts to the Cowt or to the police officer; or as unless such person is
arrested, his presence in the Court whenever required .cannot be ensured, and the police
officer shall record while making such arrest, his reasons in writing:

Provided that a police officer shall, in all cases where the arrest of a person is not required
under the provisions of this sub-section, record the reasons in writing for not making the
arrest,

X x x x x x From a plain reading of the aforesaid provision, it is evident that a person
accused of offence punishable with imprisonment for a term which may be less than seven
yoars or which may extend to seven years with or without fine, cannot be arrested by the
police officer only on its satisfaction that such person had committed the offence punishable
as aforesaid. Police officer before arrest, in such cases has to be further satisfied that such
arrest is necessary to prevent such person from committing any further offence; or.for
proper investigation of the case; or to prevent the accused from causing the evidence of the
offence to disappear; or tampering with such evidence in any manner; or to prevent such
person from making any inducement, threat or promise to a witness so as to dissuade him
from disclosing such facts to the Court or the police officer; or unless such accused person is
arrested, his presence in the court whenever required cannot be ensured. These are the
conclusions, which one may reach based on facts. Law mandates the police officer to state
the facts and record the reasons in writing which led him to come to a conclusion coveted by
any of the provisions aforesaid, while making such arrest. Law further requires the police
officers to record the reasons in writing for not imaking the arrest. In pith and core, the
police office before arrest must put a question to himself, why arrest? Is it really requiréd?
What purpose it will serve? What object it will achieve? It is only after these questions are
addressed and one or the other conditions as enumerated above is satisfied, the power of
arrest needs to be exercised, In fine, before arrest first the police officers should have reason
to believe on the basis of information and material that the accused has committed the
offence. Apart from this, the police officer has to be satisfied further that the arrest is
necessary for one or the more purposes envisaged by sub-clauses

(a) to (e} of clause (1) of Section 41 of Cr.PC.

The power to authorise detention is a very solemn function. It affects the liberty and
freedom of citizens and needs to be exercised with great care and caution. Our experience
tells us that it is not exercised with the seriousness it deserves. In many of the cases,
detention is authorised in a routine, casual and cavalier manner. Before a Magistrate
authorises detention underSection 167, Cr.PC, he has to be first satisfied that the arrest
made is legal and in accordance with law and all the constitutional rights of the person
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arrested is satisfied. If the arrest effected by the police officer does not satisfy the -
requirements of Section 41 of the Code, Magistrate is duty bound not to authorise his
further detention and release the accused. In other words, when an accused is produced
before the Magistrate, the police officer effecting the arrest is required to furnish to the
Magistrate, the facts, reasons and its conclusions for arrest and the Magistrate in turn is to
be satisfied that condition precedent for arrest under Section 41 Cr.PC has been satisfied
and it is only thereafter that he will authorise the detention of an accused. The Magistrate
before authorising detention will record its own satisfaction, may be in brief but the said
satisfaction must reflect from its order. It shall never be based upon the ipse dixit of the
police officer, for example, in case the police officer considers the arrest necessary to
prevent such person from committing any further offence or for proper investigation of the
case or for preventing an accused from tampering with evidence or making inducement etc.,
the police officer shall furnish to the Magistrate the facts, the reasons and materials on the
basis of which the police officer had reached its conclusion. Those shall be perused by the
Magistrate while authorising the detention and only after recording its satisfaction in
writing that the Magistrate will authorise the detention of the accused. In fine, when a
suspect is arrested and produced before a Magistrate for authorising detention, the
Magistrate has to address the question whether specific reasons have been recorded for
arrest and if so, prima facie those reasons are relevant and secondly a reasonable conclusion
could at all be reached by the police officer that one or the other conditions stated above are
attracted. To this limited extent the Magistrate will make judicial scrutiny.

Another proviéion i.e. Section 41A Cr.PC aimed to avoid unmnecessary arrest or threat of
arrest looming large on accused requires to be vitalised, Section 414 as inserted by Section
6 of the Code of Criminal Procedure (Amendment) Act, 2008(Act 5 of 2009), which is
relevant in the context reads as follows:

“41A. Notice of appearance belore police ufficer.-(1) The police officer shall, in all cases
where the arrest of a- person is not required under the provisions of sub-scetion (1)
of Section 41, issue a notice directing the person against whom a reasonable complaint has
been made, or credible information has been received, or a reasonable suspicion exists that
he has committed a cognizable offence, to appear before him or at such other place as may

be specified in the notice.

(2) Where such a notice is issued to any person, it shall be the duty of that person to comply
with the terms of the notice.
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(3) Where such person complies and continues to comply with the notice, he shall not be
arrested in respect of the offence referred to in the notice unless, for reasons to be recorded,
the police officer is of the opinion that he ought to be arrested.

(4) Where such person, at any time, fails to comply with the terms of the notice or is
unwilling to identify himself, the police officer may, subject to such orders as may have been
passed by a competent Court in this behalf, arrest him for the offence mentioned in the
notice.” Aforesaid provision makes it clear that in all cases where the arrest of a person is
not required under Section 41(1), Cr.PC, the police officer is required to issue notice
directing the accused to appear before him at a specified place and time. Law obliges such
an accused Lo appear before the police officer and il [urther mandates that if such an
accused complies with the terms of notice he shall not be arrested,' unless for reasons to be
recorded, the police office is of the opinion that the arrest is necessary. At this stage also, the
condition precedent for arrest as envisaged under Section 41 Cr.PC has to be complied_and
shall be subject to the same scrutiny by the Magistrate as aforesaid.

We are of the opinion that if the provisions of Section 41, Cr.PC which authorises the police
officer to arrest an accused without an order from a Magistrate and without a warrant are
scrupulously enforced, the wrong committed by the police officers’ intentionally or
unwittingly would be reversed and the number of cases which come to the Court for grant of
anticipatory bail will substantially reduce. We would like to emphasise that the practice of
mechanically reproducing in the case diary all or most of the reasons contained in Section
41 Cr.PC for effecting arrest be discouraged and discontinued.

Our endeavour in this ju&gment is to ensure that police officers do not arrest accused
unnecessarily and Magistrate do not authorise detention casually and mechanically. In
order to ensure what we have observed above, we give the following direction:

All the State Governments to instruct its police officers not to automatically arrest when a
case under Section 498-Aof the IPC is registered but to satisfy themselves about the
necessity for arrest under the parameters laid down above flowing from Section 41, Cr.PC;

All police officers be provided with a check list containing specified .sub- clauses
under Section 41(1)(b){(i1);

The police officer shall forward the check list duly filed and furnish the reasons and
materials which necessitated the arrest, while forwarding/producing the accused before the
Magistrate for further detention;
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The Magistrate while authorising detention of the accused shall -peruse the report furnished
by the police officer in terms aforesaid and only after recording its satisfaction, the
Magistrate will authorise detention;

The decision not to arrest an accused, be forwarded to the Magistrate within two weeks from
the date of the institution of the case with a copy to the Magistrate which may be extended
by the Superintendent of police of the district for the reasons to be recorded in writing;

Notice of appearance in terms of Section 414 of Cr.P( he served on the accused within two
weeks from the date of institution of the case, which may be extended by the Superintendent
of Police of the District for the reasons to be recorded in writing;

Failure to comply with the directions aforesaid shall apart from rendering the police officers
concerned liable for departmental action, they shall also be liable to be punished for
contempt of court to be instituted before High Court having territorial jurisdiction.

Authorising detention without recording reasons as aforesaid by the judicial Magistrate
concerned shall be liable for departmental action by the appropriate High Court.

Amendment of provision of 41 CrPC vide the code of Criminal
Procedure (Amendment Act-2008)(5 of 2009) .

The following amendment of Section 41 of the Criminal procedure cade vide CrPC Amendment
Act 2008( 5 of 2009) which was brought inta force on 01.11.10 vide $.0. 2687(E) dated 30.10.10
is reproduced below :-

5. Amendment of Section 41- In section 41 of the principal Act,-

(i} In sub-section (1) for clauses (a) and (b} the following clauses shall be substituted, namely:-

. (a) who commits, in the presence of a police officer, a cognizable offence; (b} against whom a
reasonable complaint has been made, or credible information has been received or a reasonable
suspicion exists that he has committed a cognizable offence punishable with imprisonment for a
term which may be less than seven years or which may extend to seven years whether with or
without fine, if the following conditions are satisfied ,namely :-

the police officer has reason to believe on the basis of such complaint , information or
suspicion that such persan has committed the said offence;




(i) the police officer Is satisfied that such arrest is necessary —
(2} to prevent such person from committing any further offence, or
(b} for proper investigation of the offence, or

(c} to prevent such person from causing the evidence of the offence to disappear or tampering
with such evidence in any manner; or

{d) to prevent such person from making any inducement ,threat or promise to any person
acquainted with the facts of the case so as to dissuade him from disclosing such facts to the
Court or to the police officel; vl

{e} as unless such person is arrested, his presence in the Court whenever required cannot he
ensured , and the police officer shall record while making such arrest ,his reasons in writing ;
{ba) against whom credible information has been received that he has committed a cognizal:')'[e
offence punishable with imprisonment for a term which may extend to more that seven years
whether with or without fine or with death sentence and the police officer has reason to
believe on the basis of that infarmation that such person has committed the said offence *;

fii. for sub-section {2} the following sub-section shall be substituted, namely :- "

{2) Subject to the provisians of section 42, no person concerned in a non-cognizable offence or
against whom a complaint has been made or credible information has been received or
reasonable suspicion exists of his having so concerned, shall be arrested except under a warrant
or order of a Magistrate". Clause 5. -The clause amends section 41 relating to power of police to
arrest without warrant. It amends clauses (a} and (b) of sub-section (1) so as to provide that the
powers of arrest conferred upon the police officer must be exercised after reasonable care and
justification and that such arrest is necessary and required under the section . Amendment is
also made in sub-section (2} of section 41 so as to provide that subject to the provisions of
section 42 relating to arrest on refusal to give name and residence , no person shall he arrested
in non-cognizable offence except under a warrant or order of a Magistrate .(Notes on Clauses).
6. Insertion of new section 41-A,41-B,41-C and 41-D.-After section 41 of the principal Act, the
following new sections shall be inserted, namely :-

"41-A.Notice of appearance before police officer-(1) The police officer may ,is all casas where
the arrest of a person is not required under the provisions of sub-section (1) of section 41,issue
a notice directing the person against whom a reasonable complaint has been made or credible
information has been received or a reasonable suspicion exists that he has committed a
cognizable offence to appear before him or at such other place as may be specified in the notice
. (2) Where such a notice is issued ta any person, it shall be the duty of that person to comply
with the terms of the notice . {3) Where such person complies and continues to comply with the
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notice , he shall not be arrested in respect of the offence referred to in the notice unless, for
reasons o be recorded ,the police officers is of the opinion that he ought to be arrested . (4}
Where such person,at any time ,fails to comply with the terms of the notice ,it shall be lawful
for the police officer to arrest him for the offence mentioned in the notice ,subject to such
orders as may have been passed in this behalf by o competent Court |

41-B.Procedure of arrest and duties of officer making arrest.- Every police officer while making
an arrest shall - (a) bear an accurate ,visible and clear identification of his name which will
facilitate easy identification ; (b) prepare @ memorandum of arrest which shall be - (i) attested
by at least one witness,who is a member of the family of the person arrested or a respectable
member of the locality where the arrest is made ; (i) Countersigned by the person arrested :
and (c) inform the person arrested ,unless the memarandum is attested by a member of his .
family, that he has a right to have a relative or a friend named by him to be informed of his
arrest,

41-C. Control room at districts.-{1) The State Government shall estabfish a police control room-
{a) in every district ; and (b) At State Leve! . (2) The State Government shall cause to be
displayed on the notice bard kept outside the control rooms at every district, the names and
addresses of the persons arrested and the name and designation of the police officers who
made the arrest. (3) The control room at the Police Headquarters at the State level shall collect
from time to time ,details about the persons arrested ,nature of the offence with which they
are charged and maintain a database for the information of the general public,

41-D. Right of arrested person to meet an advocate of his choice during interrogation - When
any person is arrested and interrogated by the police, he shall be entitled to meet an advocate
of his choice during interrogation, though not throughout interrogation ".

Section 41-D makes provisions for right of the arrested persons to meet an advocate of his
" choice during the interrogation though not throughout interrogation (Notes on Clauses).

Article 09 of the UDHR
No one shall be subjected to arbitrary arrest, detention or exile

Article 09(1) of the ICCPR :

Everyone Has the right of liberty and security of person. No ane shall be subjected to arbitrary arrest or
detention. No one shall be deprived of his liberty except on such grounds and in accordance with such
procedure as are established by law : .

Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall be
promptly informed of any charges against him
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Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other
officer anthorized by law to exercise judicial power and shall be entitled to trial within a reasonable time
or to.release. _

It shall be the general rule that persons awaiting trial shall be detained in custody, but release may be
subject to '
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PROPOSED OFFENCES UNDER CIRCUMSTANANCES ﬁOLATING PRIVACY

Offence Involving Intimate Image of a Private Nafu__gg_.

(1)Whoever intentionally or knowingly captures, exhibits, displays, distributes,
publishes or transmits an image of a person being intimate and of a private nature
without the written consent of suich person shall be punished with imprisonment which
may extend to 3 years or with a fine not exceeding Rs.............. or both.

Explanation : For the purposes of this section —

™

2)

“Transmit” mieans to electronically send an image so as make it available to the public or
with the intent that it may be viewed by any person or persons.

“Capture” with respect to.an image, means to video tape, photograph, film or record by
any means.

“Intimate” means all or part of an individual’s exposed genitals, buttocks or pubic areq or
the female breast.

“Private nature” means that which is not of a kind ordinarily seen in public and not
intended by such person to be seen by the public.

“publishes” means reproduction in the printed or electronic fbrm and making it available to

the public;
“Image” — includes a still photograph, a video or any other visual representation.
Whoever commits the Offence under (1) with the intention of causing that

individual disttess shall be punished with imprisonment which may extend to
.+..... years or with a fine not exceeéding Rs.............. or both.

. Offence Involving Sexual Image

(1) Whoever intentionally or knowingly captures, exhibits, displays, distributes
publishes or transmits a sexual image of a person without his or her consent
with the intention of causing that individual distress shall be punished with
imprisonment which may extend to 3 years or with a fine not exceeding
RSueirirrnnern or both.
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(2) Except with the sanction of the Attorney-General, no person shall be
prosecuted for an offence under section 2(1);

Explanation : For the purposes of this section —

a. “Transmit” means to electronically send an image so as make it available to the public or
with the intent that it may be viewed by any person o persons;

b. “capture” with respect to an image, means to video tape, photograph, ﬁlm or record by
any means;

c. “Sexual” means
[i] Something that a reasonable person would consider to be sexual because of its nature,
ot;

[ii] its depiction and content taken as a whole, is such that a reasonable person would
consider it to be sexual.

d. “nublishes” means reproduction in the printed or electronic form and making it guailable
to the public

e. Image—includes a still photograph, a video or any other visual representation;

3. Offence Involving Image of a Person in an unreasonable manner.

(1)Whoever intentionally or knowingly exhibits, displays, distributes, publishes or
transmits an image of a person without his or her consent in a manner that no
reasonable person shall consent to shall be punished with imprisonment which may
extend to ....... yeats or with a fine not exceeding Rs.............. or both.

(2)Whoever Commits the Offence under (1) with the intention of causing distress to-
that individual shall be punished with imprisonment which may extend to ....... years
or with a fine not exceeding Rs............ .. or both.

(3) Except with the sanction of the Attorney-General, no person shall be prosecuted for
an offence under section 3(1) and 3(2).
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2. “Transmit” means to electronically send an image-so as make it available to the
public or with the intent that it may be viewed by a person or persons

c. “publishes” means reproduction in the printed or electronic form and making it
available to the public

d. Tmage —includes a still photograph, a video or any other visual representation

N

4. Non Consensual Use of an Image of a Person With Express Knowledge of
Objection.

(1) It shall be an Offence for any person to use an image of a person without the
consent of such person with express knowledge that such person objecis to the
use of such image.

(2) No prosecution shall commence under this Section without the Magistrate being
satisfied that the following requirements have been complied with;

a. Providing a copy of the “Notice of Objection’ filed at the Office for
Commissioner for Protection of Privacy in terms of Act No.___ of to
the alleged Offender in the prescribed from.

" b. Attending Compulsory Mediation at the Office of Commissioner for
Privacy in terms of ActNo. ___of

¢. The production of a Certificate of Non Settlement from the Commissioner
of Privacy.

“Express Knowledge for the purposes of this section shall be deemed to be within
___ days of receipt of the notice in the form of Sub Section 2(a).

5. Defences
Wtis a Defence for a pérson charged with an offence under this part to prove that he

or she committed such act in'a fair manner for the public interest or for a bona fide
purpose.
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Comments on the Proposed Bill on Criminal As'pects of Violation of Privacy.

Section 1

The Definition ‘Intimate Image of a Private Nature ’ is used. The word ‘Private’ is necessary to
qualify the definition of the word ‘intimate’ particularly due to the concerns arising by varying
degrees of intimate exposure by person in the modern day. For instance whilst Genitals, Pubic
Area and Buttocks are not of a kind ordinarily seen in public, with regard to breast due to the
varying exposure levels the qualification ‘not of a kind ordinarily seen in public’ will narrow
down any interpretational problems and capture exposure of body parts which is something more
than a ‘sexual’ image with the qualification of ‘Private Nature’. Further it was noted that this
Section may also criminalise a person who captures, distributes etc an image of a person who
had no intention of his nude/semi nude image remaining in private. Therefore the words ‘private’
were further qualified bringing in an element of expectation of privacy requiring that it “not be
intended by such person to be seen by the public’. '

The reason for the aggravated offence in Section 1(2) is because there are persons who capture
publish etc these images with intent to cause distress as well as persons unrelated and unknown
to the Victims who also do the same. The latter will be caught vnder Section 1(1) whilst the
former offenders perceivably known to the victims may also be subject to an offence under the
aggravated section.

Section 2 -

Here the qualification of “Private’ is removed. This is for the reason that a “Sexual Image’ as per
the definition can consist of many things of which publication capturing etc are not prima facie
warranting criminal sanction. It can be an undergarment clad woman, it may be a man working
out in a gym, it may be a girl in tight clothing. These are not ‘Private’ Images as such things-can
be ordinarily seen in public. ' .

However this offence is qualified with the additional requirement of ‘intention to cause distress
to that individual.” The moment this additional mens rea comes in the Criminal aspect is
satisfied. This is an offence where the Violation of privacy is for the purpose of causing distress.

Note the definition of Sexual which includes something that is sexual by its very nature itself. It
also includes something that may not be sexual by its nature but in the context and manner of
depiction it may be sexual. We must note however these kinds of images may be published or
displayed in day to day life. That is the reason there is a qualification of a requirement of
intention to cause distress and safeguard of the need to have the sanction of the Attorney General
to institute a prosecution. Without this Sanction requirement if was identified that there may be a
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danger of abuse of this Offence. It is a'matter of policy whether the Sanction of the Attorney
General will be a hindrance to the effectiveness of the prosecutorial effectiveness of the crime.
For instance the possibility of the Sanction of the Commissioner for Privacy may be substituted.
Tt is also noted that the creation of the ‘express objection’ by way of a Statutory Tort shall cover
the fine line between Criminal Acts and Tort of Violating Privacy. Therefore any use of a
persons sexual image where the burden of proving elements of the offence will still be covered
under Section 4.

- Section 3.

This Offence does not qualify the image as private or sexual. It deals wilh just the Image of a
person being used without consent. This Offence is not intended to be an easy offence to
prosecute under and the burden of proof is bigh. It is intended that the Statutory Tort system may
create a better option for these types of conduct. It would be a difficult offence to prove but it
puts offenders to notice that they should be careful before using an image of a person without
consent in a very unreasonable manner. If the usé is such that no Ordinary man would ¢onsent
to such usec it should be an offence. The safeguard of the sanction of the Aftorney General
operates against the abuse of the Offence.

Tt is noted that overall these offences proposed will cover the following social evils done without
consent

1. Use of Nude and Semi Nude Pictures of persons by third parties Section 1(1)

2. Use of Nude and Semi Nude Pictures of Person by person with an intention to cause
distress. Section 1(2). '

3. Use of Tmages of a Sexual Nature (Which are not Private Nature but may or may not be
intimate) with intention to cause distress.

4. Use of Images of persons by a third party in a manner that no reasonable person would
have consented to.

5. Use of Images of persons by a person in a manner that no reasonable would have
consented to so as to cause distress. -

A question does arise as the intention added into sore of these offence. When one says “with the
intention of causing distress to such individual’ it seems that this is restricted to someone who
has that particular intention of causing distress to such persons. Such as a Stalker, Ex Boy
Friend, Enemy. It is noted however there are a category of persons who may be completely .
unawate of the Victim in the image but be a random stalker or someone who wants his website to
get more hits. These persons will not have an intention to cause distress to the victim. However
their use will be the same. '
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Tt is our opinion that Section 1(2) include in addition the words ‘so as to cause distress’ as any
petson who does in fact cause distress should be pumshed for the aggravated offence. This is a
matter for discussion.

It is however our opinion that this cannot be the case of Section 2 as the Person who does not
intend to cause distress may still be caught up under Section 3 and any cases that do not fall
within such must be such that will covered by the Statutory Tort suggested.

Section 4.

TImagine there is an image of a person used without consent which is not of a sexual nature or
covered under Section 3. What can a person do in such instance if his image is used without his
consent. ¥t would seem draconian to criminalise this use of the image. This brings up the
requirement to also add to the law a pl‘OViSlOIl that where an image of a person is displayed, used
exhibited, transmitted without consent and such petson expressly requests that image be removed
etc etc and that any person who continues using such image despite express knowledge of the
objection shall be guilty of an offence. However it is our opinion that the process between Notice
of Objection and Removal and reasonable reasons for non removal etc must be mediated to
prevent a flood of prosecutions. If there is a failure to reach a settlement this means the parties .
will be required to take their dispute to the Courts. It is a matter of policy as to whether non
removal upon notice of objection should be a Criminal Offence or a Statutory Tort. Undoubtedly
the aspect of an Invasion of Privacy remains leaving clear provision for a Civil Cause of Action.
However the Criminal aspect must be considered at a policy level. However Section 4 leaves it
as an offence as the right of privacy of an individual is treated by us a a higher right that the right
of another to use same without consent.

The “Notice of Objection’ must be filed with the Commissioner, of Privacy with a duplicate Copy
with to the alléged Offendor. This notice itself may be the notice initiating the Compulsory
Mediation. The Act creating the Commissioner for Privacy should also have provision to
consider merit in any ‘Notice of Objection’. It could otherwise lead to frivolous objection and
harassment. It can be suggested a cost/securify system may be imposed. The Office of
Commissioner of Privacy will be necessary to police the above offence in any event. It is also
proposed to have compulsory mediation to settle the dispute and only allow prosecution if there
is no settlement. The Mediation, Procedure for Notices, Inquiry, Damages, etc will have to be
provided by a Law which creates the the Office of Commissioner of Privacy an Institution for the
Protection of Privacy.

This section and the creation of the Office can result in the creation of guidelines, and practice
rulings on privacy guiding media, society, to a better culture of publication and capturing without
violation of rights. The Office of the Commissioner will be required to carry out further concerns
as to privacy such as Use of intrusive equipment violating privacy, date privacy, consumer
privacy which are all modem concerns.
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Section S Defenses.

Tt is noted that with regard to the certain offences Defenses will have to be introduced. The .
following is suggested. It should be the policy of the law to allow any person to commit one of

 these acts for public interest (as defined in case law) or for any bona fide purpose. (For instance

Spouse obtaining Evidence to proof other Spouses adultery, Neighboui capturing on camera his

. Neighboring Child Abuser on Video). From a study of the Defences afforded in various

jurisdiction it is seen that public interest is a common thread of defence. Further public and
statutory bodies are subject to the Statutory Protection of non prosecution for acts committed in
good faith in the course of their duties. ‘

The defences will need to balance the Media, aestheticism, advertising etc and that can be
considered under the bona fide defence. However it must be noted that whatever the purpose
may be the legislature must impose a burden upon a person to use such material in a fair manner
which is proportionate to the purpose of disclosure. This is the additional of ‘fair manner * to the
Defence. '

Other Issues

There are many procedural matters that will require consideration in the implementation of these
Offences including the procedure and requirements for effective investigations. The process of
Trial will also require consideration given the sensitive nature of these offences for Victims.

Further consideration will need to be given for provision of Civil/ Criminal Courts to issue
protection orders in the interim stage to prevent as far as possible the dissemination of offensive
content which irrespective of the Criminal aspect is a concern for the protection of the privacy of
the person. This may be developed along with the Tort of Invasion of Privacy allowing a cause
of action which also has the option for protection orders in the interim stage. An issue however
will be the dual forums and that is a matter to be considered as to whether one forum may be
given these powers. An example could be the powers exercised by the Magistrate Courts under
the maintenance ordinance No. 37 of 1999 and the Prevention of Domestic Violence Act no. 23
of 2005. :



mTS, (TR (TR TR (TR TR [T T T [ TR TR e e T e T el Tl Tl e s T g T )

H

B L.

S




